October 11, 2006
Mr. John Edwards

Chairman

VA Freedom of Information Advisory Council

910 Capitol Street

Richmond, VA 23219

Dear Chairman Edwards and Members of the Council –

Thank you for inviting the Statewide Independent Living Council (SILC) to comment on your proposal to modify provisions of the Virginia Freedom of Information Act.  A work obligation prevents me from being present at your meeting.  However, I appreciate this opportunity to share with your council the following observations.
Our council deeply appreciates the time and attention that your council has given to our inquiry of February 27, 2006 concerning the difficulties encountered by citizens with disabilities in complying with Virginia's open meetings laws.  As we said in that letter, we believe strongly in the value of open meetings to good government.  At the same time, however, another important component of good government – that of diverse citizen participation – could be adversely affected by the law as constituted.

The proposed revisions to the Virginia Freedom of Information Act appear to address some of the concerns we raised in that initial letter to you.  It does allow for someone with a physical disability to participate in meetings by electronic communication provided that the individual appear at least once at the annual meeting of the public body.  The proposal also deletes the requirement that all locations for meetings be accessible to the public – which could have proven invasive to individuals with disabilities trying to take part in a meeting from their home.
As noted above, Section 2.2-3808.1 does permit someone with a physical disability to participate in a meeting from a remote location.  However, this distinction would discriminate against those with mental impairments that may at times prevent them from traveling to a meeting.  Does this council really intend that someone experiencing an episode of depression should not take part in a public meeting if he or she is willing to participate by telephone?  
Subsection B. of Section 2.2-3808.1 is somewhat confusing in stating "Any member of a public body who is a person with a physical disability as defined in Sec. 2.2-1159 may participate by electronic communication means in an unlimited number of meetings, subject to the requirement that (i) the member appear at the annual meeting of the public body at which all members must physically assemble as required by subsection C of Sec. 2.2-3708 and (ii) the voice of such member is heard clearly by all persons at the primary or central meeting location."  This appeared to mean that someone who uses a voice simulator or whose disability prevented them from speaking at an annual meeting would be unable to participate in that public body.  Subsequent discussions with FOIA Advisory Council staff clarified for me that clause (ii) applies to those circumstances where the member with a disability is speaking from a remote location.  Reversing clause (i) and (ii) would likely alleviate any subsequent misunderstanding.

Finally, we note that you have retained the requirement that a quorum of any public body must be physically present to conduct a meeting – even if some member is participating by telephone or email.  For a body such as the SILC, this rule will continue to present a challenge given that our members live throughout Virginia – from South Boston, to Wise, Whitestone and Arlington, Harrisonburg to Manassas.  We realize that other citizen volunteers must travel great distances to serve on appointed boards and commissions and this can represent an additional burden on their time and energy.  Our SILC members are not unwilling to travel in order to advance independent living for Virginians with disabilities.  Please understand, however, that we have members who cannot drive and must rely on public transportation or who need interpreters in order to take part in public meetings.  These necessities entail costs in time and resources that other public bodies and appointees are not required to bear.
Thank you again for your attention to our comments.  The SILC will be meeting in Richmond on November 4th and 5th.  We would be happy to discuss these issues further with you or your staff should you wish to examine additional measures that might be taken to address our concerns.

Sincerely

Susan Prokop

Immediate Past Chair

Virginia Statewide Independent Living Council

11655 Explorer Dr.

Midlothian, VA 23114

cc:
Lisa Grubb, Executive Director


Tim Edwards, Chairman, VASILC
